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Imagine a painting consisting of a new-age paint that changes colors randomly and at a faster rate
when viewed while moving around the room.  It would be questionable to hold the painter liable for a
viewer’s injuries resulting from tripping while moving around the room.  This liability would chill the
painter’s artistic expression, violating her First Amendment right of free speech, solely based on the
materials the painter used.  Such a disturbing conclusion may be the result for augmented reality
companies because a similar use of augmented reality technology has also lead to a significant
amount of negligent injuries.[i]

Pokémon GO, the frontrunner in augmented reality applications,[ii] utilizes technology which, has led
to many casualties.[iii]  Pokémon GO uses the technology in players’ smartphones to layer fictional
characters called “pokémon” onto a birds-eye-view of the players’ surroundings.[iv]  Pokémon
randomly appear in-game based on the physical characteristics of the players’ environments.[v]
Pokémon GO players must constantly look at their phones to adequately prepare themselves to
catch Pokémon,[vi] and Pokémon GO further encourages players to pay attention to their phones by
showing the nearby pokémon within the “sightings” feature.[vii]  The high level of attention required
to play Pokémon GO has resulted in players getting shot and killed,[viii] falling off a cliff,[ix] crashing
cars,[x] and numerous other injuries[xi] because they were not paying attention to their
surroundings.[xii]  But holding Niantic, the creator of Pokémon GO, liable for these injuries is as
absurd as holding the painter liable for injuries suffered by the viewers of her painting.  Nonetheless,
current case law leaves Niantic and the painter open to liability.[xiii]

The United States Supreme Court made clear in Brandenburg v. Ohio that a speaker may be
criminally liable for her speech when she intends to cause “imminent lawless action,” and that action
is likely to occur.[xiv]  This preliminary requirement for a speaker to be liable for their speech is
known as “incitement.”[xv]  Incitement can be reduced to three elements: (1) intent to incite, (2)
imminence of the incited action, and (3) likelihood the incited action will occur.[xvi]  The incitement
requirement is intended to allow “abstract advocacy of violence in the advancement of political and
social causes, on the one hand, [but not] actual incitement on the other.”[xvii]  Courts following
Brandenburg have required plaintiffs to prove incitement is present when suing an entertainment
company for negligent harm caused by that company’s products.[xviii]  Incitement’s elements are
satisfied when applied to new uses of augmented reality technology without fulfilling the spirit of
incitement,[xix] and thus this note proposes various ways to remedy this disconnection.[xx]
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Profitable, yet problematic features of Pokémon GO are likely to satisfy the elements of incitement
without satisfying the policy underlying this requirement.[xxi] Namely, Niantic intends to cause
negligent harm to Pokémon GO players because it is substantially certain[xxii] such harm will result. 
Niantic is substantially certain harm will result from Pokémon GO because Pokémon GO incentivizes
players to move around their environments with their attention placed solely on their phones.[xxiii] 
Moreover, the in-game incentives that encourage players to move have a limited shelf-life and spawn
in random locations, and thus the game calls for “imminent” action from the players.[xxiv]  And
finally, it is common sense that harm will likely result because Pokémon GO demands the players’
attention that would otherwise be focused on the dangers surrounding the players in every-day
life.[xxv]  Yet, Pokémon GO, a family-friendly game which encourages exercise, appears to be far
less dangerous than a hitman manual, which was not held to incite imminent lawless action.[xxvi] 
Nonetheless, Niantic’s use of augmented reality technology, which requires players to interact with
their environment through electronic devices, fulfills incitement’s requirements without satisfying the
policy underlying the incitement requirement.[xxvii]

This note highlights three potential solutions to provide augmented reality companies with the First
Amendment protections they were intended to retain.  The first solution would be to deem imminence
not satisfied when an augmented reality company uses “fixed” algorithms, which spawn the in-game
incentives.  The second solution necessitates legislative or judicial action eliminating or reinterpreting
the intent element, within the meaning of incitement and as applied to augmented reality products, as
proven only when the entertainment company desired the harm that resulted.  The third solution
requires legislative or judicial action reinterpreting incitement’s intent element to be proven in the
augmented reality context only when a reasonable augmented reality company is “virtually” certain,
as opposed to “substantially” certain, that harm would result from their product.  As will be
discussed, the third solution is the best way of reinvigorating the First Amendment protections driving
the incitement requirement in the augmented reality framework.

This note argues that incitement must be harder to prove against augmented reality companies. This
change must occur because when incitement is applied to those companies, their artistic expression
is likely to be silenced in a way unintended by the creators of the incitement requirement.[xxviii]  Part
I explains the incitement requirement and the policy behind it.  Part II illuminates how key elements of
Pokémon GO, which are bound to be reanimated in other augmented reality products, fulfills the
incitement requirement but not its policy.  Part III shows how to alleviate this contradiction of law and
policy.[xxix]

I.    What is Incitement?

The First Amendment extends broad protection to artistic expression,[xxx] which includes video
games.[xxxi]  This protection is so extensive that only the “human creative impulse” dictates what
media has First Amendment protection.[xxxii]  Yet, artistic expression can be regulated in specific
situations.[xxxiii]

First Amendment protection does not apply to speech that incites imminent lawless action.[xxxiv]
Incitement consists of a three prong test.[xxxv]  Namely, the incitement requirement is satisfied when
the speech is: (1) “intended toward the goal of producing . . . lawless conduct,” (2) that lawless
conduct is “imminent,” and (3) that lawless conduct is likely to occur.[xxxvi] This test was initially
formulated in Brandenburg v. Ohio, where the Supreme Court directed its opinion towards speech
advocating imminent criminal action.[xxxvii] Courts now apply incitement to tortious actions[xxxviii]
and courts have acknowledged that it is possible for this requisite intent to be inferred from the
content of the entertainment product.[xxxix]
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Tortious actions, such as negligence, have been brought against entertainment companies for harm
allegedly caused by their products.[xl] It is difficult to prove artistic expression incites negligent
harm.[xli]  For one, artistic expression is not typically translated in real time[xlii] and, thus, the speech
is not calling for imminent lawless action.[xliii]  Moreover, courts have been hesitant to rule that an
entertainment company intended the speech.[xliv]  Incitement acts as defense for speakers from
being liable for others’ actions resulting from the speaker’s speech.[xlv]

In formulating the incitement requirement, the Brandenburg Court designed a high hurdle for plaintiffs
to jump in order to obtain relief.[xlvi]  Even the racist violence spewed by a KKK member in 
Brandenburg did not rise to the level of incitement, but rather was just “abstract teaching,” protected
by the First Amendment.[xlvii]  If the racist advocacy of violence by the Klansman in 
Brandenburg was not held to incite,[xlviii] one could only imagine what it would take for an
entertainment company to incite imminent lawless action.

In fact, virtually all courts considering whether a defendant incited imminent lawless action have held
no such incitement was present.[xlix]  Moreover, no video game company has been held to incite[l]
and the broader entertainment context contains only two cases indicating incitement was present.[li] 
Of those two cases, one court denied the entertainment defendant’s motion for summary
judgment[lii] and another court found an entertainment defendant liable for harm but did not even
address the incitement requirement.[liii]  The application of incitement resulting in so few cases where
a defendant is found to incite demonstrates the intent behind incitement – to protect artistic
expression unless it is outrageously atrocious.[liv]

A.   Imminence Element of Incitement

It is difficult to prove artistic expression imminently incited lawless action because artistic expression
is typically not transmitted to individuals in real time, but rather recorded.[lv]  For example, the court
in McCollum v. CBS, Inc. held that musical lyrics and poetry cannot imminently incite action when
they are recorded.[lvi]  More specifically, recorded content is “physically and temporarily remote”
from consumers, providing for “infinitely variable” conditions where those products could be
consumed.[lvii]  The McCollum court held that the defendant could not have foreseen the lawless
action that occurred because of the remote recording of the lyrics.[lviii]  Thus, imminence is not met
when enough time passes between the recording and the consumption of the recording such that the
expression within the recording is physically and temporarily remote from the consumption.[lix]

Imminence is also not met when a significant amount of time passes between when the
entertainment product is first consumed and when the lawless action takes place.[lx]  For example,
the court in Watters v. TSR, Inc. held imminence was not present when five years passed between
when the deceased consumed the product and when the deceased committed suicide.[lxi]  That court
indicated imminence may have been met if the game had been played only “a few times” and the
following lawless action resulted “immediately.”[lxii] But even if imminence is shown, a plaintiff must
still prove the entertainment company had the requisite intent.[lxiii]

B.   Intent Element of Incitement

A plaintiff must also show the video game manufacturer intended to incite imminent lawless
action.[lxiv]  This tortious intent can be proven if the manufacturer desired the harm or was
substantially certain the harm will result from its actions.[lxv]  A tortfeasor is substantially certain that
harm will result from her actions when she knows those actions have a high probability of harm to
others, yet she consciously disregards that likelihood of harm.[lxvi]  Thus, a plaintiff proves a video
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game manufacturer intended to incite imminent lawless action when the plaintiff shows the
manufacturer consciously disregarded a high probability of harm.[lxvii]  These tort principles are
helpful when applied to our hypothetical tortfeasor – the painter.

Does the painter who used new-age paints intend to harm viewers of her work?  It can be inferred
that she does.  This is because the new-age paint provides for a high probability of harm because it
incentivizes viewers to move around the room by enriching the viewing experience with quicker
changing colors when the viewers do, in fact, move while viewing.  Using the paint, despite this
obvious high probability of harm, amounts to a conscious disregard for the welfare of the viewers. 
This demonstrates the painter was substantially certain the harm would result and, thus, intended the
harm.  While the viewers could simply view the painting while standing still, they would not be
experiencing the painter’s artistic expression, manifested through her painting and all of its
intricacies, to its fullest potential. But even if imminence and intent are shown, the plaintiff must still
prove that it is likely that harm would occur.[lxviii]

C.   Likelihood Element of Incitement

Even after proving an entertainment company intends to incite imminent unlawful action, that unlawful
action must be likely occur for the incitement requirement to be satisfied.[lxix]  Foreseeability dictates
whether it is likely the incited action will occur.[lxx]  While courts have been hesitant to find an
entertainment company could have reasonably foreseen their speech would cause imminent lawless
action,[lxxi] new technology calls for new considerations.[lxxii]

  She projects artistic expression with materials that encourage viewers to move.  It is foreseeable
that when those viewers move around the room, they will bump into each other or trip, resulting in
cuts, bruises, and maybe even broken bones.  Thus, it is likely the incited unlawful action, negligent
harm, would result from the painter utilizing the new-age paint.  Therefore, the third element of
incitement is satisfied for our poor painter.

This marks the final nail crucifying the painter’s First Amendment protections.  More specifically, the
painter would be subject to tortious liability regardless of her First Amendment protections because,
as shown above, all three elements of incitement are satisfied.  Yet, the broad protections against
this liability, through incitement, were not intended to be satisfied according to the medium of
expression.[lxxiii]  The painters’ mere use of the technologically advanced paint is difficult to perceive
as advocating abstract violence, let alone actual incitement, when it simply encourages
movement.[lxxiv]  This disconnect between the application and spirit of incitement requires a change
in the law in order to adapt to new technologies like the painter’s new-age paint, or, as will be seen in
Part II, augmented reality technology.

II.   What is Pokémon GO?

Similar to the painting that incites negligent harm because of the new-age paint, Niantic incites
negligent harm through Pokémon GO’s augmented reality technology, which uses GPS technology
and smartphone interactivity.  While Pokémon GO seems to be a family fun game that encourages
people to get out and get exercise,[lxxv] the fulfillment of the incitement requirement makes it appear
even more dangerous to society than the racist hateful speech projected in Brandenburg.[lxxvi]  Yet,
Pokémon GO does not look anywhere near as dangerous as the racist venom spewed by the
Klansmen in Brandenburg.[lxxvii]

Pokémon GO is an application for smartphones that is premised on players hunting down
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pokémon, [lxxviii] which are digital monsters.[lxxix]  Players work to fill a digital storage device called a
pokédex with each pokémon they successfully catch.[lxxx]  Pokémon GO utilizes a birds-eye-view
screen, similar to the Google Maps platform, to show the players’ surroundings, super-imposed
pokémon,[lxxxi] and a pokémon tracker showing how close pokémon are and their identities.[lxxxii] 
While a player could remain in one place in hopes that pokémon pop up on their screen,[lxxxiii]
players are encouraged to move around their surroundings and catch different pokémon.[lxxxiv]

The in-game incentives, which encourage players to move around their surroundings, manifest in a
few ways.[lxxxv]  Two key incentives deal with where a player is and whether the player is
moving.[lxxxvi]  More specifically, different pokémon can be found in different environments, like at a
pier or in a desert.[lxxxvii]  Furthermore, playing the game while moving triggers more pokémon to
spawn on a player’s screen,[lxxxviii] allowing those players to potentially fill their pokédex at a faster
rate.  The “sightings” feature, which shows players what pokémon are nearby, further incentivizes
players to move because the pokémon displayed by this tracker may spawn on the players’ screens
if they take a few steps.[lxxxix]  Unfortunately, the use of these seemingly harmless aspects have
resulted in Pokémon GO players becoming injured while playing the game because players must pay
most of their attention to the game instead of their surroundings while moving around their
environments.[xc]

A.   Imminence Element – Satisfied

Pokémon GO satisfies the imminence element of incitement because the game actively encourages
players to move around their surroundings.[xci]  Unlike the defendant in McCollum, whose musical
product did not actively encourage the consumer to act,[xcii] Pokémon GO calls for immediate action
from its players by premising the entire game on action – for the players to “go.”[xciii]  Moreover,
pokémon are not fixed or recorded like the lyrics were in McCollum.[xciv] Rather, pokémon appear
based on a variety of factors, such as where a player is, if the player is moving, and if the player is
using in-game features that attract pokémon to the player’s screen.[xcv]  Thus, this expression
manifested in Pokémon GO is constantly changing based on a variety of factors[xcvi] rather than the
expression in McCollum, which was “physically and temporarily remote” from consumers since it was
fixed by a recording.[xcvii]

Nonetheless, Niantic may argue that the pokémon are fixed by a recording because pokémon spawn
according to algorithms consisting of crowd-sourced information, not a human operator actively
drawing each player to their peril.[xcviii]  While there is an element of mechanical spawning of
pokémon, there are still a variety of factors indicating where and when pokémon spawn in an
individual player’s game, including the player’s movement or lack thereof.[xcix]  Thus, this algorithm
acts just as the paint does in the painting – constantly changing and incentivizing constant
movement.  Both are fixed in that they are already in existence and encouraging movement, but
regardless, Niantic and the painter still find themselves in hot water.

Even if a court were to find that an augmented reality application, like Pokémon GO, does not
imminently incite because the expression is sufficiently recorded, imminence would still be
present.[c]  The time between when Pokémon GO was first released and when Pokémon GO players
started to get injured from playing the game was brief. More specifically, injuries from Pokémon GO
are so systematic that within two weeks of the game’s release on July 6, 2016,[ci] a list of common
injuries and how to avoid them emerged.[cii]  Moreover, within five months of the release date,
lawyers capitalized on these common injuries by advertising their services to those injured
players.[ciii]  This brief amount of time between when Pokémon GO was released, when the injuries
occurred, and when they became normalized through published preventative practices and the legal
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field accepting them as normal shows imminence is present.[civ]

B.   Intent Element – Satisfied

Niantic fulfills the requisite intent for incitement because it is substantially certain that harm will result
from the augmented reality technology in Pokémon GO.  Applications like Pokémon GO require
gamers to be so involved in the game that they are not paying attention to their environment and the
dangers around them.[cv]  The creators of Pokémon GO have acknowledged this as evidenced by
two in-game warnings telling players to be aware of their surroundings.[cvi]  But even with the
warnings, any application demanding the same level of attention from its players, as Pokémon GO
does, while incentivizing constant movement would be substantially certain that players will give that
attention and move.

Furthermore, the on-going Pokémon GO injuries, coupled with Niantic’s continued running of the
game, demonstrates that Niantic consciously disregards the great risks the game poses.[cvii]  As
previously highlighted, Pokémon GO injuries are becoming part of the commonplace.[cviii]  While
some injuries have resulted from situations even an attentive player may fall victim to,[cix] other
injuries have resulted from players simply not paying attention to their surroundings.[cx]  Any
manufacturer of a product whose consumers are suffering injuries on a consistent basis, like
Pokémon GO players, would be substantially certain that these harms would continue.[cxi] 
Moreover, when Niantic continues to run Pokémon GO without fully addressing these issues, it is
then consciously disregarding the substantial risk of these harms, thus intending those harms.

But what is Niantic to do in this situation?  Their response was to implement warnings that players
must acknowledge before playing the game.[cxii]  From Niantic’s perspective, these warnings show
that Niantic does not intend the potential harms, but rather Niantic is doing its best to protect players
(and itself) from potential harms that simply cannot be avoided.[cxiii]  But even if these warnings
indicate Niantic does not intend harm, these warnings are wholly ineffective in proving Niantic does
not have the requisite intent for incitement.[cxiv]

Pokémon GO’s in-game warnings are not a valid defense against a showing of incitement. In-game
warnings are relevant for showing a player assumed the risk of a game.[cxv]  However, this is
relevant under a tort analysis, which is addressed after a finding of incitement.[cxvi]  In other words,
the warnings may help Niantic, and other companies using similarly problematic augmented reality
technology, in avoiding tortious liability, but the warnings are not a defense to incitement.[cxvii]

Learning from incitement’s applicability, Niantic and other similarly situated augmented reality
companies may tailor where in-game incentives spawn as to minimize liability risks. However, this
curating is unlikely.  The appeal of Pokémon GO, as well as games that will soon follow in its
footsteps, is that it is truly an open-world experience.[cxviii]  Namely, players get to hunt down
pokémon in-game while exploring new uncharted neighborhoods and other environments not
otherwise known to the player.[cxix]  This experience is unlikely to be altered by Niantic, or other
augmented reality companies, because limiting the scope of these types of games will also limit their
appeal.

But even if augmented reality companies were to limit where their games could be played, it is
impracticable for those companies to account for all of life’s dangers, regardless of how small the
scope of the game is.  While it may be easy to not have pokémon spawn on a major freeway, it may
not be as simple to account for cliffs[cxx] or other natural dangers that are less obvious.  Moreover,
even if these companies were to account for these less obvious dangers, they will likely slash their
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success by limiting how extensive their game is.  After all, the attention-grabbing part about these
games is how you might travel to a new and exciting neighborhood, park, city, state, or country in the
hunt of an ultra rare pokémon.[cxxi]  But since it is unlikely these dramatic steps would be taken by
an augmented reality company like Niantic, the intent element of incitement will still be satisfied.  And
since imminence is also met, Pokémon GO incites imminent lawless action if the final element is
present – that the incited action is likely to occur.[cxxii]

C.   Likelihood Element – Satisfied

Pokémon GO satisfies incitement’s likelihood element because it is reasonably foreseeable that
imminent lawless action would result from the game.  It is common sense that negligent harm would
result from a game that encourages players to move around while having to take attention away from
their surroundings to play the game successfully.[cxxiii]  While some injuries may have an intervening
cause, such as the robberies that have taken place,[cxxiv] a large amount of injuries do not have the
same or any intervening causes.[cxxv]  Yet, it does not seem right that Niantic would be deprived of
First Amendment protections because they encourage players to go outside and catch pokémon.

Niantic’s expression in Pokémon GO fulfills the incitement requirement, opening itself to liability for
negligent harm.  Yet, the speech within Pokémon GO is far from the type of speech contemplated by
the Brandenburg court that should be chilled and punishable. Rather, the unique technological
qualities of Pokémon GO satisfy the incitement requirement.  However, the spirit of incitement is not
fulfilled because Pokémon GO hardily advocates violence, and does far less that actually
incite.[cxxvi]  First Amendment protections are distorted when incitement is not present when a
Klansman says “we are going to . . . [b]ury the niggers,”[cxxvii] while incitement is present when a
family-style video game using technology allows players to interact with their environments in new
ways.  This inconsistency demands for a change in the law.[cxxviii]

III.  The Solutions

The disconnect between the spirit backing the incitement requirement and its application against
augmented reality companies using profitable features within Pokémon GO demands a change in the
law.[cxxix]  Two potential ways of resolving this problem involve altering the imminence element of
incitement and altering the intent element of incitement.[cxxx]  As will be seen, the intent element is
the best element to alter or reinterpret to provide augmented reality companies the First Amendment
protections they deserve.  If this problem is addressed as this note suggests, companies using
augmented reality technology will retain the same First Amendment protections incitement provides
for other forms of expression.[cxxxi]

A.   Imminence Solution

Augmented reality companies would seemingly have the same First Amendment protections as other
entertainment companies if the algorithms spawning in-game incentives would be deemed
“recorded” or “fixed.”  If the algorithms utilized in augmented reality games are deemed recorded in
the same way lyrics were deemed recorded in McCollum,[cxxxii] imminence will not be automatically
satisfied by the use of randomly spawning in-game incentives.  This would require plaintiffs to prove
that augmented reality companies are more active in how they entice players to move around their
surroundings for imminence to be present.  For example, if a plaintiff can show a Niantic employee
manually inserted each pokémon in Pokémon GO for individual players, imminence would be
satisfied.
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While this first plausible solution is logical and is familiar to incitement jurisprudence,[cxxxiii] it may
provide an unintentional loophole for augmented reality companies to actually incite players while still
avoiding liability.  More specifically, if individual algorithms were set for individual players, those
algorithms would be deemed sufficiently “fixed” because they are implemented in the augmented
reality context, regardless of whether they are targeting players to harm them.  For example, Niantic
could set an algorithm, spawning pokémon for a single person, drawing her towards major freeways
with the desire to harm her.  Niantic would still not satisfy the imminence element in this context
simply because it records its expression through the use of an algorithm. Thus, this solution may
cause additional unintended consequences.

B.   Intent Solutions

The better solution, which provides adequate First Amendment protection to augmented reality
companies, is through the intent element of incitement.  This note discusses two ways that the intent
element can be tailored to appropriately strengthen the incitement safeguard for augmented reality
companies.  First, to allow intent to be proven only when the augmented reality company desired the
harm.  Second, to reinterpret what it means when an augmented reality company is substantially
certain that harm will result from its product.  As will be seen, the former would be easier to
implement, however the latter is more fruitful.

An augmented reality company utilizing the same elements as Pokémon GO in its game
automatically satisfies the intent element of incitement because it is substantially certain that harm
will result from its game.  When an augmented reality company utilizes the planet Earth as its
game’s venue while encouraging those players to simultaneously move and focus on their phones, it
is substantially certain that harm will result.[cxxxiv]  Moreover, any augmented reality company using
the same problematic elements of Pokémon GO would find itself in a similar situation.[cxxxv] 
Abrogating the rule governing when intent is proven in this context heightens the level of protection
augmented reality companies would receive, making it less likely for plaintiffs to prove those
companies intended the harm their players endured.

But if incitement’s intent can only be proven when an augmented reality company desired the harm,
these pit falls in the current incitement standard are immaterial.  As discussed earlier, the augmented
reality technology used in Pokémon GO is problematic because it proves Niantic is substantially
certain that harm will result from the content of its product.[cxxxvi]  Eliminating substantial certainty
would require a plaintiff to demonstrate that Niantic, or another company using similarly problematic
elements in its game, desired the harm that resulted thereby showing that it intended the
harm.[cxxxvii]  The result of this charge would be that “intent” could not be inferred from Pokémon
GO’s elements alone.  While this approach is appealing in its simplicity and effectiveness, it is not
perfect.

By eliminating substantial certainty as a way of proving augmented reality companies intend to incite
imminent lawless action, augmented reality companies will have more protections than other
entertainment companies.  Namely, augmented reality companies will retain First Amendment
protection when the content of their games demonstrate they are more substantially certain that harm
will result from their product than Pokémon GO is.  For example, a company could have tips that pop-
up indicating that rarer incentives can be found in dangerous places like next to live wires in electrical
power plants.  Absent evidence the company desired players to go in these power plants, an injured
player could not show the company intended the harm that resulted from a potential electrocution. 
This is an absurd result because such areas are so dangerous that harm is not just substantially, but 
virtually certain to result.
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Thus, the last alternative is to raise the substantially certain bar to virtual certainty. “Virtual certainty”
is used in Fourth Amendment jurisprudence as evidenced by the Sixth[cxxxviii] and Eleventh
Circuits.[cxxxix]  These cases interpreted a way of determining whether a government agent is within
the bounds of the private search doctrine, an exception to the Fourth Amendment warrant
requirement.[cxl]  Namely, law enforcement does not need a warrant to search electronic containers
when it is virtually certain that the law enforcement will not learn facts outside what the private
searcher learned.[cxli]  Thus, when there is a mere possibility that new facts outside the private
search can be discovered by the subsequent search, there is a Fourth Amendment violation.[cxlii]

Applying virtual certainty to the augmented reality context, intent for incitement is fulfilled when a
reasonable augmented reality company is virtually certain that its consumer will be injured by playing
the game.  Moreover, an augmented reality company does not intend the harm if there is a mere
possibility that a player could play the game in the way that the particular plaintiff did without being
injured.  For example, there is a possibility that a player would not get hurt in searching for pokémon
in an active electrical power plant, and thus, intent would not be present. However, there is no
possibility for a Pokémon GO player to jump on an electrical coil at an active electrical power plant
without injury, and thus intent would be fulfilled if the game advocated for that action.

The virtual certainty approach would make it much harder to prove that an augmented reality
company intended to incite.  This approach provides augmented reality companies their fundamental
First Amendment protection while still remaining susceptible to fulfilling incitement’s intent element
without a showing the company desired the harm.  Thus, reinvigorating the

policy concerns that drove incitement’s manifestation in the first place.[cxliii]

Moreover, adopting this approach would allow courts to find refuge in established jurisprudence
opposed to creating carve-outs in concretely established tort law.

IV.  Conclusion

Augmented reality companies using Pokémon GO’s basic elements will likely be vulnerable to
tortious liability due to the law’s failure to adapt to 

Augmented reality companies using Pokémon GO’s basic elements will likely be vulnerable to
tortious liability due to the law’s failure to adapt to this new technology.[i]  These companies would
similarly incite players because these companies intend their speech to cause imminent lawless
action and that action is likely to result.[ii]  Yet, the purpose of the incitement, to distinguish
punishable speech calling for immediate unlawful action from abstract advocacy of violence, is not
carried out in this context.[iii]

The law’s failure to satisfy both incitement’s elements and policy, when applied to augmented reality
companies, is best remedied in one of three ways.[iv]  The first way is by deeming the algorithms that
spawn in-game incentives in augmented reality games as “fixed.”  The second and third way is by
allowing courts to find an augmented reality company intended to incited imminent lawless action
only when the company desired the harm, or when it is “virtually certain,” opposed to “substantially
certain,” that the harm would result.[v]  Virtual certainty would require plaintiffs to show that there is
no possibility they could play the game without getting injured.[vi]  This heightened standard would
provide augmented reality companies adequate First Amendment protections while still keeping
those companies accountable for their speech.[vii]
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First Amendment jurisprudence and tort law have constantly undergone changes throughout
history.[viii]  Technological advancements demand changes in the law.[ix] Augmented reality
technology demands a change in the law.  The incitement requirement, when applied to the speech
within an augmented reality game, must be heightened to protect the artistic expression of this new
industry.

This article was written by Jamison Tyler Gilmore[x]
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