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In 2010, New Jersey amended its unclaimed property law to require custodial escheat of stored
value cards (SVCs or gift cards) and collection of address information for purchasers of gift cards.
Key provisions of the law were opposed in court by retailers and other industry participants, and the
Third Circuit Court of Appeals recently ruled that certain portions of the law cannot be enforced. This
article describes the Third Circuit’s decision and its application to retailers. 

Background

We have previously reported on how unclaimed property or escheat laws can impact retailers’ gift
card programs. In particular, state unclaimed property laws typically require the holder of nclaimed
property to locate the owner within a certain period of time, called the dormancy period, or otherwise
turn over or “escheat” the property to a particular state. Some states include nredeemed gift card
balances as unclaimed property and require that those funds be turned over to the state. Other states
exempt gift card balances. 

In light of the potential value of unredeemed gift card balances, the question of which state’s
unclaimed property laws apply are a subject of importance to retailers with gift card programs. In a
series of decisions dating from the 1960s, the U.S. Supreme Court has determined the “priority
rules” that govern the state to which unclaimed property is reported. Most recently, in Delaware v.
New York, 507 U.S. 490 (1993), the Supreme Court reaffirmed that unclaimed property is reported to
the state of the owner’s last-known address as it appears in the records of the holder of the
unclaimed property—called the “first priority rule.” If the holder’s records do not disclose the
lastknown address, the “second priority rule” governs: the property is subject to the laws of the state
of the holder’s domicile—generally, the state of incorporation. For this reason, many retailers use an
issuer or a subsidiary located in a state that does not require escheat of gift card balances. 
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The revisions to New Jersey’s unclaimed property law purported to challenge the traditional priority
rules. The legislature not only made clear that gift card balances would be retroactively subject to its
escheat laws, it required that, if the holder’s records do not disclose the owner’s last-known
address, the property will be returned not to the place of the holder’s domicile, but rather to the place
of purchase—known as the “place of purchase” presumption. New Jersey also added a data-
collecting requirement, instructing that retailers obtain the name and address of the purchaser or
owner of each gift card and maintain, at a minimum, the last zip code for each purchaser. 

The Third Circuit Decision

Several retail and industry groups challenged the New Jersey law in court and obtained a preliminary
injunction barring the law’s key provisions from taking effect. Recently, the Third Circuit affirmed the
New Jersey District Court’s decision, holding that key provisions of the law likely violate the U.S.
Constitution. First, the court found that the retroactive application of New Jersey’s escheat law to gift
cards not redeemable for cash violated the Constitution’s contracts clause by requiring gift card
issuers to give up expected profits and fees from unredeemed gift cards. Second, the court held that
New Jersey’s “place of purchase” presumption was preempted by the Supreme Court’s decisions
setting forth the priority rules applicable to abandoned property. The court did, however, find that the
data collection requirements were acceptable since they were severable from the place of purchase
requirement and helpful in determining which state is entitled to escheat property under the Supreme
Court’s first priority rule. 

Practical Implications

The decision confirms the traditional priority rules applicable to unclaimed property and the value of
incorporating a subsidiary to manage gift card operations in states that exempt gift card balances
from their escheat laws. This may allow retailers to retain the value of unredeemed gift cards and
avoid unclaimed property audits related to their gift card programs. It is important to note that the
Third Circuit only addressed these issues in the context of motions for preliminary injunctions; it will
be important to monitor future court decisions with respect to these issues. 

The court’s ruling does permit the New Jersey law’s data collection requirements to go into effect. If,
in the normal course of its business, a retailer obtains the name and address of the purchaser or
owner of any SVC sold in New Jersey, the retailer must maintain that information. Retailers that do
not typically collect address information must implement a process to at least collect the zip codes for
each purchaser. There are many questions surrounding this requirement, and retailers should watch
for guidance from the New Jersey Department of Treasury. Note also that in some states, such as
California, privacy laws restrict the ability to collect and maintain personal information including zip
codes. Thus, retailers’ efforts to comply with New Jersey’s data collection requirement should be
restricted to New Jersey. 
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