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If an injured worker can prove the injury “arose out of” and “in the course of” his or her employment,
and he or she is rendered unable to work for a period of time, an employer is obligated to provide
temporary total disability (TTD) benefits to that injured worker. As a corollary to the recent
discussions as to how an employee’s termination impacts an employer’s TTD obligation, in this
month’s issue we explore what affect, if any, an injured worker’s retirement may have on an
employer’s obligation to pay TTD.

An Employer’s General Obligations Regarding TTD Benefits

Section 8(b) of the lllinois Workers’ Compensation Act provides for payment of temporary total
disability (TTD) benefits to an injured worker “beginning on the 4th day of such temporary total
incapacity and continuing as long as the total temporary incapacity lasts. In cases where the
temporary total incapacity for work continues for a period of 14 days or more from the day of the
accident compensation shall commence on the day after the accident.” 820 ILCS 305/8(b). These
benefits are meant to sustain the injured worker while he or she is receiving treatment for an injury
that has prevented him or her from returning to work. “[W]hen determining whether an employee is
entitled to TTD benefits, the test is whether the employee remains temporarily totally disabled as a
result of a work-related injury and whether the employee is capable of returning to the work force.”
Interstate Scaffolding, Inc. v. lllinois Workers’ Compensation Comm’n, 236 Ill. 2d 132, 146 (2010).

Following a determination that an injury is compensable, the employee begins to receive TTD
payments, and the issue then becomes duration. How long is an employee entitled to receive TTD,
and under what conditions? There is often a discrepancy as to when the employee has reached the
point which we refer to as “maximum medical improvement” or MMI. MMI is key to determining a
termination point for TTD benefits because it is at this point that an injured worker is expected to
return to work. This could be with or without restrictions, but the idea is that the worker will no longer
benefit from treatment and is released to resume their duties. This determination involves a medical
release to work by a physician, medical testimony or evidence regarding the injury, and the extent of
the injury. Land & Lakes Co. v. Industrial Comm’n, 359 Ill. App. 3d 582, 594 (2d Dist. 2005).

Another factor central to determining TTD duration is whether the injured worker voluntarily chooses
not to return to work when capable. Land & Lakes Co., 359 Ill. App. 3d at 595. An injured worker is
not entitled to TTD benefits if he or she makes the choice not to return to work after reaching MMI. Id.
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It seems intuitive that if an injured worker chooses to leave the workforce while receiving TTD
benefits, either during the course of treatment or thereafter, he or she has made the choice to forfeit
those benefits. In fact, this is a well-supported position. An employer is entitled to terminate TTD
benefits when an injured worker refuses to return to work. This is especially true when the worker is
at MMI and has been released back to work, even if the release includes work restrictions. Lukasik v.
Industrial Comm’n, 124 Ill. App. 3d 609, 614-15 (1st Dist. 1984).

The Impact of Retirement

This seemingly clear distinction becomes muddy when an injured worker chooses to retire while they
are receiving TTD. After all, isn’t that a voluntary action? A recent unpublished Rule 23 order of the
lllinois Appellate Court, Workers Compensation Commission Division, sheds light on this topic as it
addresses when an employer can be held responsible for paying TTD benefits to an injured worker
after that injured worker retires. City of Chicago Heights v. lllinois Workers’ Compensation Comm’n,
2017 IL App (1st) 162246WC-U.

In the recent appellate decision involving an injured firefighter, the appellate court issued an order
regarding a 61-year-old injured firefighter that was diagnosed with a work-related left knee medial
meniscus tear and preexisting left knee moderate degenerative disease. City of Chicago Heights,
2017 IL App (1st) 162246WC-U, 1 10. The torn meniscus was approved by the employer as
compensable and the firefighter underwent surgery to repair the tear. Id. He was subsequently placed
on permanent restrictions that required a sedentary position as a result of the preexisting
degenerative condition. Id. 1 13. The employer refused to accommodate the restrictions, and as a
result, the worker chose to retire earlier than planned. Id. Following his retirement, the firefighter
received a total knee replacement due to the preexisting degenerative disease. Id. § 16. The issue
became whether the knee replacement and subsequent restrictions were a result of the work injury,
and whether the employer was required to pay TTD benefits for the time the firefighter was treating
after retirement. Id.  19.

Following a 19(b) hearing, the arbitrator found that the degenerative condition was asymptomatic
prior to the work injury, and therefore, the knee replacement and subsequent restrictions were
compensable. Id. The arbitrator awarded the firefighter medical expenses and TTD benefits related to
the knee replacement. Id. The arbitrator also found that since the employer refused to accommodate
the firefighter’s restrictions, it was reasonable to expect he had no choice but to retire. Id. Due to the
forced retirement, the arbitrator awarded the firefighter TTD benefits for the nearly two and a half
years following the firefighter’s retirement until the 19(b) hearing. Id. The lllinois Workers'
Compensation Commission corrected certain portions of the arbitrator's decision, but otherwise
affirmed and adopted the arbitrator's decision. Id. I 20. On judicial review, the circuit court of Cook
County confirmed the Commission's decision, and the appellate Court affirmed. Id.c

In this situation, the court has concluded it was reasonable for the worker to retire and continue
receiving TTD benefits until he or she has been fully compensated for missed time. In City of Chicago
Heights, the appellate court considered this situation as leaving this worker with no other choice than
to enter retirement early in order to receive an income. Id. 1 30. In City of Chicago Heights, the court
held that the injured firefighter was entitled to receive TTD benefits for the period following his
retirement until he reached maximum medical improvement (MMI) because he was forced into
retirement as a result of his employer’s refusal to accommodate his permanent restrictions. Id. § 13.

According to the court, the key factor in permitting termination of TTD benefits upon retirement was
the worker’s motivation for entering retirement. Id. 1 30. The court distinguished between an injured



worker who has the ability to return to work and instead decides they would rather be retired, and an
injured worker who is capable of returning to work, but is prevented from doing so by the employer.
Id.

The court further distinguished the situation where the worker who does not have the ability to return
to work as a result of the injury chooses retirement income as a way to meet his or her living
expenses. See Land & Lakes Co., 359 Ill. App. 3d at 595. The court found that an employer can be
required to pay TTD benefits to a worker following retirement if the choice to retire was due to
circumstances beyond the worker’s control and resulted from a compensable injury. City of Chicago
Heights, 2017 IL App (1st) 162246WC-U, 1 30.

lllinois courts look favorably on injured workers who are unable to comfortably return to work as a
result of the injury, or when an employer is found to have prevented the worker from returning to
work. 1d. 19 19-20. The water is muddied, however, when the worker chooses retirement as an
alternative to returning to the workforce. Retirement as it relates to TTD is evaluated as either
voluntary or forced. Retirement is voluntary when the injured worker makes no attempt to return to
work, and there is nothing preventing the worker from doing so. Retirement is forced when the injury
prevents the worker from being released by a physician and they opt to receive retirement benefits to
supplement their income, or when the worker attempts to return to their position and is met with
refusal by the employer.

In Land & Lakes, an injured worker with a compensable claim was awarded TTD benefits for a period
after retirement where the employer filled the injured worker’s position while he was off of work and
refused to place the worker elsewhere within the organization when the worker was released with
restriction and requested to return to light duty. Land & Lakes Co., 359 Ill. App. 3d at 586. In that
case, the injured worker chose to begin receiving his pension and social security income early in
order to meet his living expenses when he was turned away after going to work with restrictions and
still under a doctor’s care for his work injury. Id. at 589.

In another case, the court affirmed the denial of TTD benefits following an injured worker’s retirement
because the retirement was voluntary. Sharwarko v. Illinois Workers' Compensation Comm'n, 2015 IL
App (1st) 131733WC, 1 59. There the employer accommodated the work restrictions imposed by the
doctor, and the injured worker was assigned to a position within the organization. Sharwarko, 2015 IL
App (1st) 131733WC, 1 7. However, while the injured worker was receiving TTD benefits, he
requested to exercise an early retirement option offered by his employer. Id. § 15. The court found
the choice to retire was voluntary, and that the employer would have continued to accommodate the
worker’s restrictions had he chosen to remain active within the organization. Again, the key to an
employer’s obligation to provide TTD benefits to a worker that retires while receiving those benefits
centers on the injured worker’'s motivation for entering retirement.

City of Chicago Heights certainly gives rise to discussion regarding the risks and benefits of not
accommodating work restrictions for injured workers eligible for retirement. As an employer, it is
important to consider these possibilities when faced with a compensable claim and an injured worker
placed on restrictions.
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