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The Australian Retail Shop Leases Amendment Act 2016 (Qld) (Amendment Act) was passed
by the Queensland Parliament earlier this year, to commence on a date to be set by the Parliament.

A commencement date has now been set, and the Amendment Act will commence on 25 November
2016.

The Amendment Act gives effect to outcomes from the statutory review of the Retail Shop Leases Act
1994 (Act). Key objectives of the review were to improve the Act's efficiency and effectiveness,
reduce red tape and compliance costs, address imbalances and align the Act with the retail tenancy
laws in other Australian jurisdictions.

A summary of the highlights of the Amendment Act include:

Leases Excluded From the Act 

Leases will not be subject to the Act if the Premises are 1,000m2 or more, regardless of whether the
tenant is a publicly listed corporation. This brings the Act in line with the current position in New
South Wales, Western Australia, Tasmania and the Northern Territory.

Commercial leases in a retail shopping centre will also be excluded from the Act if the permitted use
is as a non-retail business and is either:

in a multi-level building, and the level which the premises is on contains 25% or less retail
area 

is located in a single level building and 25% or less of the building is retail area.

ATMs and vending machines will now be specifically excluded from the Act.

Disclosure Statements

The Bill includes a framework for tenants to waive the requirement for a landlord to provide a
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Disclosure Statement by the disclosure date (but, a Lessor Disclosure Statement must still be
provided before the Lease is entered into).

Sublessors and franchisors may request that a landlord provide a Disclosure Statement. The landlord
must comply within 28 days of receiving the request. The sublessor/ franchisor must pay the
landlord's reasonable costs.

A Lessor Disclosure Statement will now be required when an existing tenant exercises an option to
renew, unless the tenant gives the landlord a waiver notice when the tenant exercises the option. The
Lessor Disclosure Statement must be given within seven days after the landlord receives the tenant's
notice exercising the option.

The tenant may give the landlord notice withdrawing the option exercise within 14 days after
receiving the Lessor Disclosure Statement. The tenant may also terminate the lease within six
months after entering into the option lease if the landlord does not comply with its disclosure
obligations.

Turnover Information

The Bill removes the statutory requirement for tenants to provide turnover certificates and registered
auditor's statement when turnover rent is payable. Landlords will need to ensure that these
requirements are contained in the lease.

Market Rent on Commencement of Option Periods

If rent is to be reviewed to market on the commencement of an option lease, the tenant does not
need to exercise the option until 21 days after the tenant receives notice of the current market rent
determination.

Assignments

An Assignor Disclosure Statement must now be provided to an assignee at least seven days before
the earlier of the assignee entering into a contract to purchase the business operated from the
premises, or the day the landlord is asked to consent to the assignment.

Guarantors will now be released upon assignment, provided the disclosure obligations have been
complied with.

Refurbishment

A tenant is only liable to refurbish the premises where the lease gives details of the nature, extent
and timing of the refurbishment. A general obligation on the tenant to "refurbish when required to do
so by the landlord" will likely be unenforceable. 

Outgoings

A landlord's annual estimated and audited statement of outgoings must include a breakdown of
centre management fees.
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If a landlord does not provide the annual estimated and audited statement of outgoings within the
timeframes required, the tenant may withhold outgoing payments until the landlord provides them.

Promotion Funds 

The landlord must make available to the tenants a marketing plan detailing the landlord's proposed
advertising/promotion expenditure. The marketing plan must be provided to the tenant at least one
month before the start of each accounting period if the tenant is required to contribution toward a
promotion fund. Landlords may publish the marketing plan on a website.

Landlord's Costs Recoverable From Tenants

The Bill includes provisions for a landlord to recover lease preparation costs where the tenant has
negotiated, but does not proceed with, a lease.

Landlords are now prohibited from recovering the landlord's mortgagee's consent fees from tenants.

Landlords should review their standard lease documents for compliance with the changes to the Act.
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