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UPDATE: The Luxembourg Protocol to the Convention on
International Interests in Mobile Equipment on Matters
Specific to Railway Rolling Stock

Article By:

Financial Institutions Group

In February 2007, epresentatives fom 42 counrie met i Lusembourg and adopt  Protoc) o the Cape Town Conventon on nemationl Inereis i Mobie Equpmenton Watiers Specfic (o Reibvay Roling Stck. Assome readersprobably o, the Cape Toun Conventon,signed by 20 paricipating siates n Cape Town, South Afi in Noveber 2001, establshed o he fst me an
interational legal fram ights it engines, raitway rolling stock and satelites. The forth in the treaty, with three separate protocols to be adopted, each applying and adapting the treaty to a relevant industry sector. A protocol applying the Convention to the aviation
incusiry (he Avitlon Protocol was adopted im 2001 and toak ofect n arch 2006. AL the same e, an mermational sy fo the egisralion ofinterests i arcral commenced operatons

In June 2010 the Organization for Rail (OTIF) and Institute for the Unification of Private Law (UNIDROIT) began a tender process inviting interested entites to submit proposals 1o be appointed as the Registrar for an International Reg 1g stock, much like the in operation. The become
effective when at least four states have ratified it and the registry has become operational.

‘The Rail Protocol differs from the Aviation Protocol in several key respects, and the draiters of the Rail Protocol grappled with several issues that did not arise i the preparation of the Aviation Protocol. One such issue involved the politcal fallout that could resultfrom the protection of creditors' interests in rail equipment, Trains are used for mass transportation to a much greater extent than aircraft; a
creditor's repossession of certain rail equipment could, for example, prevent an entire city’s commuters from getting to work or bring a halt to crucial freight service in a particular geographic location. Under the Rail Protocol, a contracting state with laws in place that would prevent a creditor from repossessing roling stock could, upon acceding o the Rail Protocol, make a declaration that would apply to
olling stock thal is "habitually used for the purpose of providing services of a public importance." The declaration would enable the state Lo require a credilor lo continue 1o use Such equipment for the same purpose in exchange for goverment compensation equal to the greater of (a) the amount the government would be required Lo pay under its national law and (b) the market lease rental for such
equipment.*

In his Official Commentary to the Rail Protocol, Pro certain railway rolling stock is used for "a public importance" will depend upon the facts in each case. He points to two criteria of particular importance: (1) “the volume of raffic carried by the service" and (2) the perception of public importance of the service in the Contracting State." The avalabilty of
alermatives (0 he Senice in question does notdisqually hat senice ffom bong one ofpublc mporanc..he nature o the senvice provided will e the most mpertant atlor. The craters ofthe Rall Protoce! axtonded this pUbIE. service exempton t feight oling SOk only reluctanty, and 8 herefore expecied that the exception will apply primarly i the passenger rall Sector and secondary n the
freight sector i, for example, the freight in question has public safety implications, such as nuclear waste or other hazardous material.*

The Rail Protocol's anpvoach 1o insavency opens difersfom that o the Aviaon Proocol. The later allows conractng sate o apply e ovn naional nslencylaws or o adopt on o wo egimes:an Aterale A which enablesa reor o repossess eqipment alowing th expraton of a state-spcied wallng period uless th defaul s cured: o Atematve 5, which requres he credr o
e Rail the same model but provides an adtional Alemative C, a middle ground between the credilor-fiendly Alterative A and the more pro-debior Alternative B. Under Ateraive C. the deblor o insolvency adminisrator can, during a period wihin which it may cure alldefaults (such period to be specified by the contracting
tate), apply for & cour order Suspending the ight o ediors to vepossess e equipmnt, which court order would lso e the debior o 15 Adminitalor 1 preserve and maintan (h equipment and continue (0 pay the érediorthe amounts it would have béen paid hadi no defaull Sccurred

An additional d th hes i particular eq , both for an "international inerest” and for purposes of that interest. For the Aircraft that an obj del "The
drafters of the Rail Protocol, however, could not adopt those simple criteia for either purpose because (a) it has not always been the p i I numbers (0 el products, (6 nsome, more moder llng stock, seial numbers are ot aways readly apparent Upon nspeciion and (& in some pats o the workd,Industy practice as been o enty rollng sock by
reference to numbers generated through a national or international agency (for example, the UMLER numbering system used in North America and the RIVIRIC system used in Europe), and there is potentialfor those numbers to be reused and applied to different items of rolling stock. Therefore, the Rail Protocol leaves it for the regulations governing the International Registry to prescribe a system by
which the Registrar will allocate unique identiication numbers to each item of rolling stock.” A unique identification number will be generated by the Registry and (1) affixed to the item of equipment or (2) associated in the Registry with the manufacturer's name and identification number already affixed to the item or (3) associated in the Registry with a national or regional idenification number already
affixed to the item. This will be a complex system and will require the Registry to effectively maintain a library of identification numbers and to note where numbers have changed on the rolling stock. The Request for Proposals for the International Registry issued by OTIF and UNIDROIT posits 20-digit identification numbers, and the Registry’s system must be capable of generating numbers that
incorporate national or regional identification numbers.

Much work remains to be done before the Rail Protocol will come into effect. When it does, and as itis widely adopted, it is expected to the . drawing more p pital into the industry, especially in places like Africa, where it has traditionally been difficult for lenders to take security interests in rolling stock that passes through multple jurisdictions and their patchwork legal
systems.
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