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Soon, all employers with 50 or more full-time employees must offer health care coverage to their
employees or be fined.  In order to be counted as full-time under the Affordable Care Act (ACA), an
employee must work at least 30 hours per week.  Some employers might decide to use more
temporary workers and contractors to avoid the employer mandate under the ACA.  In doing so,
employers must be aware that still have certain obligations to protect the safety and health of those
temporary or contract workers.

Last year, federal OSHA launched an initiative to protect temporary workers from workplace
hazards.  Kentucky’s program, KOSH, followed suit.  Enforcement efforts have been focusing on a
lack of training and failure to provide proper personal protective equipment.  Increasing numbers of
violations are being found when temporary employees are working with hazardous chemicals and
energized equipment (lock out/tag out).  Employers who use temporary workers must have a clear
understanding with temporary agencies and contractors about who will train temporary workers and
provide them personal protective equipment.

Employers also need to be familiar with OSHA’s multi-employer work site doctrine, which has been
in effect since 1999.  On work sites – whether general or construction – more than one employer may
be cited for a hazardous condition that violates an OSHA regulation.  Kentucky’s Occupational
Safety and Health Review Commission (KOSH) and appellate courts have determined that this
doctrine is consistent with the law.  If an employer falls into one of the following categories, it may be
cited for violations, regardless of whether its own employees were exposed.

The Creating Employer:  The employer who caused the hazardous condition.

The Exposing Employer:  The employer whose own employees were exposed to the
hazardous condition.

The Correcting Employer:  The employer who is engaged in a common enterprise with the
exposing employer and who is responsible for correcting the hazardous condition.  For
example, a correcting employer may have installed or maintained a particular piece of
equipment or device at a work site.
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The Controlling Employer:  The employer who has general supervisory authority over the
work site, including the power to correct safety and health violations or require others to do
so.

It is important to note that a creating, correcting, or controlling employer will often be an exposing
employer, as well.  Exposing, creating, and controlling employers can also be correcting employers, if
they are authorized to correct the hazard.

Although the use of temporary or contract workers may help employers avoid the employer mandate
under the ACA, it will not necessarily relieve them of their obligations under OSHA.  Federal OSHA
and KOSH will continue to make the safety of temporary and contract workers a priority in 2014. 
Therefore, it is critical for all employers to contact an experienced legal professional to help them
evaluate and revise their safety plans and contracts to ensure that they properly address temporary
and contract worker protection.
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