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 DEA Extends Telemedicine Flexibilities for Prescribing of
Controlled Medications: Second Time is the Charm 
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  On October 6, 2023, the Drug Enforcement Administration (DEA) releaseda  extending the COVID-19 Telemedicine Flexibilities for Prescription ofControlled Medications. This second extension, issued shortly after DEA’slistening session on a potential new , gives practitioners and patientscertainty of the DEA requirements for telemedicine prescribing through theend of 2024. 
Without this Second Temporary Rule, COVID-19 telemedicine flexibilitieswould expire on November 11, 2023, with respect to practitioner-patientrelationships established after that date (as described in our previous ). ThisSecond Temporary Rule – entitled “Second Temporary Extension ofCOVID-19 Telemedicine Flexibilities for Prescription of ControlledMedications” – continues the temporary extension of the “full set” of DEA’sCOVID-19 waivers for prescribing controlled substances via telemedicine.Those waivers, which have been in place since March 2020, are nowextended through .

Key Provisions Under the DEA’s Second Temporary Rule
1. Which DEA waivers are extended under this rule?DEA said it is again extending the “full set” of telemedicine flexibilitiesregarding the prescription of controlled medications, referencing the twoDEA letters that authorized telemedicine waivers.

A  “Dear Registrant” letter signed by William T. McDermott, DEA’sthen-Assistant Administrator, Diversion Control Division.A  “Dear Registrant” letter signed by Thomas W. Prevoznik, DEA’sthen-Deputy Assistant Administrator, Diversion Control Division.

The March 25 letter addressed two waiver exceptions: one related to DEAregistrations in individual states; and one related to the in-person evaluationrequirement. It stated, in relevant part:

The March 31 letter extended waivers with respect to prescribing ofbuprenorphine. It stated, in relevant part:

 emergency to prescribe buprenorphine to new and existing patientswith opioid use disorder (OUD) via telephone by otherwise authorizedpractitioners without requiring such practitioners to first conduct anexamination of the patient in person or via telemedicine.

On May 11, 2023, Foley received confirmation from the DEA’s SectionChief of its Diversion Regulatory Draft and Policy Support Section (ScottBrinks) that the registration policy outlined in the  letter is beingextended. Thus, the PHE policy on single-state DEA registrations willcontinue during the duration of the flexibilities as outlined in the May 10th Temporary Rule and extended in this Second Temporary Rule as well.
2. What time period does this Second Temporary Rule cover?The Second Temporary Rule extends the COVID-19 PHE DEAtelemedicine flexibilities through December 31, 2024. As stated in theSecond Temporary Rule, the DEA has removed the distinction betweennew and previously seen patients outlined in the initial extension:

3. Does this rule shed any light on when DEA may issue new proposed rules on this topic?Yes. In the Second Temporary Rule, DEA stated:

If that estimated time frame is accurate, and a new substantive proposedrule is issued in fall of 2024, that is not much time before this secondextension expires. It almost seems certain that a third extension would benecessary. Time will tell.
ConclusionThis Second Temporary Rule lengthens the runway for telemedicinecompanies planning for changes until the end of 2024. While both expectedand necessary, it remains to be seen what DEA’s proposal will look like in2024 and whether it will include a special telemedicine registration. Staytuned. We will continue to monitor for updates.
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