Published on The National Law Review https://natlawreview.com

BIG DATA, Al, AND THE FTC: Navigating the Complex
Regulatory Landscape and Implications for Future Decisions

Article By:

Tori Guidry

Hi TCPAWorld! The Dame here to talk about the relationship between the Federal Trade Commission
(FTC) and the rapidly evolving fields of big data and artificial intelligence (Al)—especially with their
significant development in recent years.

Let’s start from the beginning...
The FTC’s Early Encounters with Big Data and Al

The FTC's initial engagement with big data and Al can be traced back to the early 2010s. In 2012,
the agency held a workshop titled “Big Data: A Tool for Inclusion or Exclusion?” which examined the
potential consequences of data-driven marketing and analytics on consumer privacy and fairness.
This workshop marked the beginning of the FTC’s ongoing involvement with these rapidly advancing
technologies.

The FTC’s Deepening Relationship with Al and Big Data

FTC Hearing #7

In 2018, the FTC organized a hearing that delved into the competition and consumer protection
issues related to algorithms, Al, and predictive analytics. This event, known as FTC Hearing #7,

highlighted the agency’s growing concern about the potential for Al to facilitate deceptive practices
and create unfair competition in the market.

Blog Posts and Guidance on Al Usage in Business

Over time, the FTC has released a series of blog posts and guidance documents addressing various
aspects of Al usage in business. These resources cover a wide range of topics, including:

Truth, fairness, and equity in Al implementation;

The potential for Al deception through chatbots, deepfakes, and voice cloning;
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The importance of consumer trust in Al engineering;

Ensuring that Al claims are accurate and substantiated.

The Luring Test

In 2023, the FTC introduced the “Luring Test” to evaluate Al engineering in the context of consumer
trust. This test emphasizes the importance of transparency, accountability, and ethical considerations
in Al systems, urging businesses to prioritize these factors to foster consumer trust and avoid
potential enforcement actions.

The Path Forward: Implications for the FTC’s Decisions Regarding Big Data and Al
Increased Scrutiny of Al Systems

As the FTC’s understanding of big data and Al matures, the agency is likely to increase its scrutiny
of Al systems in the context of consumer protection and competition. Businesses should anticipate
more stringent regulations and guidelines related to Al transparency, fairness, and ethical
considerations.

Heightened Enforcement Actions

With the growing concern surrounding the potential for Al to facilitate deceptive practices, the FTC
may increase enforcement actions against companies that fail to comply with Al-related guidelines.
To mitigate the risk of enforcement actions, businesses should ensure that their Al claims are
accurate and substantiated, as emphasized in the FTC’s guidance.

Cross-Border Collaboration

The complex nature of Al and big data has led to an increased need for collaboration between
regulatory agencies across borders. As Al systems continue to advance, the FTC may forge
partnerships with other regulatory bodies to develop a more harmonized approach to Al regulation,
ensuring that businesses are held to consistent standards worldwide.

Balancing Innovation and Regulation

The FTC faces the challenge of balancing the need for innovation with the necessity of regulation in
the Al and big data spheres. As the agency continues to refine its approach to these technologies, it
must ensure that its decisions promote the responsible development and use of Al while mitigating
the risks associated with its deployment.

In sum, the FTC’s evolving relationship with big data and Al has created a multifaceted regulatory
landscape that businesses must navigate with care. As the agency’s understanding of these
technologies continues to mature, businesses can expect to see increased scrutiny of Al systems,
heightened enforcement actions, cross-border collaboration, and a delicate balance between
innovation and regulation.

To adapt to the changing regulatory environment and protect their interests, businesses should
prioritize transparency in Al-driven practices, implement effective privacy policies, and develop Al
systems that emphasize fairness and equity. By addressing these issues, businesses can help
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ensure compliance with FTC guidelines and safeguard against potential enforcement actions.

By staying vigilant and adapting to the evolving regulatory landscape, businesses can successfully
navigate the complex intersection of big data, Al, and the FTC.

Here at Troutman Amin, LLP, we will continue to monitor the FTC’s decisions and offer guidance to
protect our clients from potential claims and ensure compliance with the ever-evolving regulatory
landscape.
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