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Art Dealers, Other Non-Bank Entities Subject of New Bank
Secrecy Act Amendment
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On July 14 the U.S. House passed the FY 2023 National Defense Authorization Act (NDAA) that
would regulate professional services firms, art dealers, trust companies, and other market
intermediaries as “financial institutions” under the Bank Secrecy Act (BSA) and requires them to
report client information to the U.S. government.

The NDAA includes an amendment — the so-called the ENABLERS Act — that would be the most
significant update to U.S. anti-money laundering regulations since the PATRIOT Act was passed in
2001.

The ENABLERS Act would change the BSA's definition of “financial institution” to include trust
companies, art dealers, lawyers and other non-bank market participants. The ENABLERS Act also
proposes to implement additional regulations subjecting these people and service providers to
extensive suspicious activity reporting (SAR), anti-money laundering, due diligence, account
identification, and client verification requirements.

The NDAA follows President Biden’s December 2021 U.S. Strategy on Countering Corruption report
that called on Congress to extend U.S. anti-money laundering regulations to non-bank professionals
and market intermediaries. Citing the 2021 leaked files known as the Pandora Papers, supporters
say the ENABLERS Act will help U.S. law enforcement better identify and freeze assets held by
sanctioned individuals and other prohibited market participants, in particular noting risks and
ownership relating to sanctioned Russian oligarchs.

The House voted to include the ENABLERS Act in the NDAA as part of the national defense bill
traditionally passed by Congress every year. The Senate is expected to take up its version of the
NDAA — which does not yet contain the ENABLERS Act amendment — in September.

Rep. Joe Wilson (R-S.C.), who co-led the movement to enact the ENABLERS Act commented in a
newspaper story that, “Middlemen in foreign transactions should be subject to the same anti-money
laundering checks as banks,” a sentiment shared by many proponents seeking to increase financial
market transparency.
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Attorneys facing new reporting requirements relating to client information have expressed significant
concerns regarding the implications for client confidentiality and other attorney-client ethical
obligations. ABA President Reginald Turner sent letters to both the House and Senate explaining
that ENABLERS Act provisions may undermine the attorney-client privilege, a lawyer's ethical duty to
protect client confidentiality, the right to effective assistance of counsel, and state supreme courts’
well-recognized authority to regulate and oversee the legal profession.

Turner commented that, “If lawyers are required to submit suspicious activity reports on their clients’
financial transactions and divulge privileged or other protected client information to the government,
this will undermine the principle of lawyer-client confidentiality, discourage clients from consulting with
their lawyers, and jeopardize lawyers’ unique ability to prevent money laundering before it occurs.”

If the NDAA passes with the ENABLERS Act provisions, market participants, including accountants,
attorneys, trust companies, art dealers, and others will face heightened reporting, client screening,
along with other BSA provisions traditionally applicable to banks and other financial institutions.
These new regulatory requirements may require these institutions and professionals to design
compliance frameworks for compliance to ensure their client screening and reporting systems are
sufficient to meet their new regulatory requirements.
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