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I. Introduction

The timing of an alien’s admission to the United States is an important one under the Immigration
and Nationality Act (“Act” or “INA").* Since the enactment of lllegal Immigration Reform and
Immigrant Responsibility Act of 1996 (IIRIRA)? the Board of Immigration Appeals (BIA or Board)
and the federal circuit courts have faced a recurring question as to the proper interpretation of the
Act’s removability statutes. The knot in this interpretation question comes from Congress’
implementation of the term “admission” as a substitution for the previously used language of
“entry”.® The pre-IIRIRA term of “entry” was defined as any unrestrained crossing of the United
States border.4 While IIRIRA substitution language defines “admission” and admitted to mean the
lawful entry of the alien to the United States after inspection and authorization by an Immigration
Officer.’

In light of the developing precedent and changing interpretations of the term “admission” the
purpose of this article is to analyze and to determine an alien’s removability under the INA.

[I. Current Statutory Framework

IIRIRA became law on September 30, 1996.° Among the many dramatic changes IIRIRA delivered,
IIRIRA consolidated deportation and exclusion proceedings into one removal proceeding.” Before
[IRIRA, aliens who entered the United States, even without inspection, were subject to deportation
proceedings; however, aliens who had never entered the United States or were paroled into the
United States were subject to exclusion proceedings.? Under IIRIRA the grounds for inadmissibility
grew to include unlawful presence.’® Among those aliens who are unlawfully present are aliens who
entered the United States without inspection and aliens who overstay their nonimmigrant visas.™ Al
aliens who are not both inspected and admitted to the United States are inadmissible and subject to
grounds for inadmissibility; therefore they are removable aliens.* IIRIRA also added to the categories
of deportable aliens under INA section 237.%2

Most significantly, IIRIRA created the new term “admission” and displaced the former terminology of
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“entry”.** Admission requires that an immigration officer inspect and admit an alien.** Pre-1IRIRA, the
term “entry” was defined as the physical act of crossing into the borders of the United States and
included aliens who evaded the inspection process.™ When IIRIRA replaced the definition of “entry”
with new language and a different definition -“admission”- Congress did not reconcile all of the
provisions in the INA to reflect this change in language.® Because the definition of “admission” or
“admitted” requires inspection and authorization by an immigration officer under definition INA
section 101(a)(13) it begs the question whether “admission” or “admitted” maintains the same
meaning throughout the INA.*" Specifically, entry and admission make a difference when considering
the procelcgure for removal because removability may depend on the timing of the alien’s admission
or entry.

Under the INA an alien can be removed for acts that rendered him inadmissible at the time of
admission and an alien can be removed for committing prohibited acts after his admission to the
United States.™® In some of these removability provisions IIRIRA used “after admission” or
“admitted” and replaced the concept of previously used “entry”.?° This distinction is critical. Some of
these grounds of deportation contain wording which requires an admission following the alleged
deportable conduct.?

When an alien gains admission into the United States in the expected way of first time entry from
abroad on an immigrant visa and is inspected by an immigration officer at a port of entry lIIRIRA’s
adoption of “admission” causes no issue. However, IIRIRA’s adoption of the term causes wrinkles
when an alien enters the United States on a nonimmigrant visa and subsequently adjusts his status
to that of a lawful permanent resident. Congress did not specify if this alien’s adjustment of status is
considered an “admission”. Another issue created by IIRIRA “admission” language occurs if an
alien has been admitted or has entered the United States more than once - the question becomes
which admission or entry is controlling for grounds of deportation under INA section 237(a).?? Further
issues arise when an alien enters without inspection, adjusts his status to that of a lawful permanent
resident, and then commits a crime. Congress failed to explicitly cover this situation when it enacted
[IRIRA or in any subsequent amendments, and the Ninth Circuit has been left to resolve this issue.

When Congress substituted the term “admission” for “entry”, Congress did not express
Congressional intent or purpose for this substitution of language.?® Therefore the ambiguous
definition of “admission” under IIRIRA presents a question of statutory construction and speculation.
For example, although the statute is silent on this possibility, Congress may have intended to include
the ground of deportability codified as INA section 237(a)(2)(A)(iii) to apply to an individual who
adjusted his status. However, it is unclear whether the process known as “adjustment of status”®* can
constitute “inspection and authorization by an immigration officer"® and therefore be considered an
“admission” as defined in section 101(a)(13)(A) of the Act. The plain language of the Act permits an
alien who entered without inspection to adjust status and be lawfully admitted for permanent
residence.?® Because the plain language of the Act does not resolve whether this alien who entered
without inspection and subsequently adjusted status was “admitted” as defined by section
101(a)(13)(A), can this alien be removed based on behavior after admission? Even when this
guestion is resolved, further statutory ambiguity remains. If the alien who entered without inspection
is considered “admitted” when he adjusts status, the statutory language is unclear how to interpret
that alien’s date of admission-

was the alien admitted when the alien crossed the border into the United States or was the alien
admitted when he subsequently adjusted status?

This article will discuss the development of case law surrounding removability provisions in INA
section 237(a)(2)(A)(i), section 237(a)(2)(A)(iii), and section 212(a)(9)(B)(i)(I) in light of IIRIRA use of



“admission” in the Act.?’

[ll. Historical Perspective of Removal Proceedings and Alien Entries

Pre-l1IRIRA aliens who entered the U.S. by evading inspection were entitled to deportation
proceedings and the benefit of cancellation of removal.?® Under IIRIRA, aliens who enter by evading
inspection have not been “admitted” into the United States.?® Since the enactment of IIRIRA, aliens
who entered without inspection do not have the same procedural and substantive benefits in removal
proceedings as an alien who has been admitted to the United States.

In Matter of Pierre,*® Haitian refugees awaited inspection on their boat outside the port of West Palm
Beach, Florida; they were never admitted into the United States by any immigration officer and
subsequently detained. Pre-1IRIRA case law in Matter of Pierre defined an “entry” in the United
States involved “(1) a crossing into the territorial limits of the United States, i.e. physical presence;
plus (2) inspection and admission by an immigration officer or (3) actual and intentional evasion of
inspection at the nearest inspection point, coupled with (4) freedom from restraint.”** Therefore
without effecting an “entry” the aliens’ proceedings were properly held to be exclusion proceedings
as determined under INA section 291 which provided that any person who applies for admission to
the United States must establish that he is not subject to exclusion.

Current lIRIRA statutory framework merged the previously separated deportation proceedings and
exclusion proceedings (as described in Matter of Pierre) into one. The IIRIRA merger of proceedings
resulted in the birth of “removal” proceedings and the requirement of lawful admission for many
immigration benefits, including the eligibility for adjustment of status under INA section 245. %

IV. Understanding the Date of Admission Precedent

A. BIA’s First Interpretation of “Admission” Under IIRIRA

The BIA first considered whether an adjustment of status constituted an “admission” for the
purposes of removability under INA section 237 (a)(2)(A)(iii) in Matter of Rosas.*® The alien in Matter
of Rosas entered the United States without inspection in 1979.3* In December of 1989 she adjusted
her status pursuant to INA section 245A and thereafter considered “an alien lawfully admitted for
permanent residence.” *®> After Rosas’ conviction of illicit transportation of a controlled substance (an
aggravated felony under section 101(a)(43)(B) of the Act, 8 U.S.C. section 1101(a)(43)(B) (1994)) on
March 14, 1997, Legacy Immigration and Naturalization Service (INS) placed the alien in removal
proceedings.®® The BIA discussed that an alien who adjusted status to that of permanent resident
under INA section 245A requires the alien to demonstrate admissibility as an immigrant; however the
BIA acknowledged the adjustment of status could not be characterized as an “entry” into the United
States under INA section 101(a) (13)(A).>” The BIA noted that INA section 101(a)(13)(A) does not set
forth the exclusive definition of the term “admitted”.

Ultimately, the Board concluded aliens “lawfully admitted for permanent residence” through the
adjustment process are considered to have accomplished an “admission” to the United States under
INA section 101(a)(20). ** The BIA therefore concluded the term “admission” in INA section
237(a)(2)(A)(iii) includes an adjustment of status.*® Rosas was found removable because she was
convicted of an aggravated felony after her adjustment of status from within the United States.*
Under section 101(a)(20) of the Act, the Board determined that this section encompassed both
admissions as an Legal Permanent Resident (LPR) at the border and admissions to LPR status
through the adjustment of status within the United States.*? They found their determination supported



by the language of the adjustment provisions themselves: under the general provision for adjustment
of status, the Attorney General is to “record the alien’s lawful admission for permanent residence”.*®
Other provisions for adjustment of status to permanent residence also confer upon the applicant a

status “lawfully admitted”. **

The definition of the term “removable” added by the IIRIRA assigns INA section 237 grounds to
aliens who are “admitted to the United States.” **> INA section 237(a) finds aliens removable who “at
the time of entry or adjustment of status was within one or more of the classes of aliens
inadmissible”.® It is from INA section 237(a)(1)(A) of the Act that the BIA found its statutory support
for its holding.*” The BIA concluded that INA section 237 recognizes that aliens who have adjusted to
permanent resident status have been “admitted” to the United States.*®

Furthermore, the Board found support for their holding in the avoidance of absurd results.*°
Concluding that if the terms “admission” and “admitted” did not include adjustment of status, aliens
who acquire their LPR status through adjustment of status would be inadmissible under INA section
212(a)(6)(A)(i) and in the same position as aliens who entered without inspection. *° While the Board
found such a “drastic shift in the treatment of a significant number of permanent resident aliens” was
not the intention of IIRIRA, other provisions in IIRIRA were specifically added to disincentive unlawful
entries and give harsh penalties to aliens who entered without inspection.>*

However, the Board’s rationale to avoid absurd results may be questionable. When considered in its
entirety, IIRIRA’s shift from “entry” to “admission” most obviously affects the category of aliens who
entered without inspection; therefore, Congress may have looked to impact aliens who entered
without inspection who later adjusted status under INA section 245A. Congress’s intention to
significantly impact aliens who entered without inspection through IIRIRA perhaps does not make this
statue yield an absurd result, but rather the intended one. Most convincingly this argument highlights
the fact that INA section 237(a)(2)(A)(iii) refers to convictions occurring “after admission,” and the
adjustment of status process does not involve or constitute an “admission” as defined in the statute.

B. Circuit Court’s First Interpretation of “Admission” under IIRIRA

Shortly after Matter of Rosas, the federal circuit court had an opportunity to weigh in. The Ninth
Circuit approach was consistent with the Board’s following their decision in Ocampo-Duran v.
Ashcroft.> Under a similar fact pattern as Matter of Rosas, an alien entered the United States without
inspection to later adjust his status under 245A when after he adjusted status he committed an
aggravated felony and was convicted.>® The Ninth Circuit faced with a similar question as Matter of
Rosas, whether the phrase “lawfully admitted for permanent residence,” INA section 101(a)(20),
could constitute an “admission” for purposes of removal under section 237(a)(2)(A)(iii).>* The court
held an adjustment of status is an “admission” for purposes of determining removability under

section 237(a)(2)(A)(iii).>® The court found the alien removable because he was convicted of an
aggravated felony after his adjustment of status.>®

Like the BIA, the Ninth Circuit found support in the canon to interpret statutes so as to avoid absurd
results.”” The Ninth Circuit refused to find the exclusive definition under all circumstances of
“admission” as contained in INA section 101(a)(20) because it would have meant that aliens who
entered the United States without inspection and authorization and subsequently adjusted status
could not be removed under INA section 237(a)(2)(A)(iii) (because they had never been “admitted”)
even though aliens who had been lawfully admitted could be removed under this section of the Act.*®

The Ninth Circuit seems to do linguistic acrobatics to avoid absurdity and embraced an alternative



construction of the term “admission” because an overly narrow interpretation of the term of
“admission” would have created an undesirable loophole.>® The Ninth Circuit’s linguistic maneuvers
seem to conflict with following rational Congressional intent. The IIRIRA amendment created
ambiguities that perhaps neither the circuit court nor the BIA is prepared to interpret. The Ninth
Circuit’s decision to adopt a broad interpretation of “after admission” to include both aliens who are
“admitted” at the time of entry pursuant to section 101(a)(13)(A) and to aliens who are “lawfully
admitted for permanent residence,” as defined in section 101(a)(20) is at best a guess of
Congressional intent because Congress was otherwise silent when it enacted the substitution of the
term “after admission” for “after entry”. Legislative history does not indicate Congress intended to
render “inadmissible” the group of aliens who have adjusted status, so this lack of intent may not be
the most credible support for the Ninth Circuit’s broad interpretation.60

C. Lingering Questions of Interpretation

Following Matter of Rosas and Ocampo-Duran the “admission” interpretation question was far from
settled, and arose with new questions for removal considerations under a different fact pattern in
Matter of Shanu.®* The alien, Shanu, was admitted as a nonimmigrant in 1989. Shanu later adjusted
his status to that of LPR in 1996.%% In 1997 Shanu convicted of a crime involving moral turpitude
(“CIMT").%® The Board held an alien who adjusts to LPR status from within the United States has
been admitted as of the date of his adjustment.®* The BIA concluded that Congressional intended
“with respect to aliens who have been admitted to the United States more than once- that each and
every date of admission qualifies as a potentially “relevant” date of admission under section
237(a)(2)(A)(i)".°° Therefore, under this BIA holding, an alien with multiple admissions who is
convicted of a CIMT committed within 5 years after the date of any admission the alien is
removable.®® Shanu was removable because he was convicted of a CIMT within 5 years of his
adjustment of status.®’

Shivaraman v. Ashcroft® presented the Ninth Circuit the opportunity to consider the same fact
pattern and issue as Matter of Shanu. The Ninth Circuit considered whether an alien’s date of
adjustment of status can constitute the alien’s “date of admission” for purposes of INA section
237(a)(2)(A)(i) if the alien previously made a lawful entry into the United States and continuously
maintained lawful presence.®® However, unlike the Board’s holding in Shanu, the Ninth Circuit
considered the “date of admission” for removal purposes as the date the alien first made “lawful
entry” into the United States.”

Shivaraman was admitted as a nonimmigrant in 1989 and later adjusted his status to that of LPR in
1997.” The state of Hawaii convicted Shivaraman of theft (a CIMT) in 1998 for acts he committed
between January 27, 1998 and October 10, 1998 that was punishable up to 10 years.’? In March
2001, INS charged Shivaraman with removability on the basis of a CIMT under INA section
237(a))(A)()."”

In addition to determining that an alien’s adjustment of status is considered an admission under the
relevant removal statute,”* the Ninth Circuit then discussed which date of admission was proper for
aliens, like Shivaraman, who had multiple “admissions” for purposes of removal when the alien
made a lawful entry to the United States prior to his adjustment of status.” In this discussion the
Ninth Circuit commented on BIA precedent from Matter of Rosas and Ocampo-Duran and asserted
the inapplicability of Matter of Rosas and Ocampo-Duran in this case because in both of those cases
the alien first entered the United States without inspection and subsequently adjusted status.’® The
Ninth Circuit found the applied BIA precedent arbitrary with “unbounded discretion with disparate
effects and drastic immigration consequences”’’ While the Ninth Circuit did not find the alien’s



adjustment of status to meet the literal terms of the definition of “admission” or admitted” as
contained in section 101(a) (13)(A) it held that in order to avoid absurd results, adjustment of status
should permit an alien to be considered “admitted” from the language contained in section
101(a)(20).”® The Ninth Circuit held when an alien is “admitted” under INA section 101(a)(13)(A) and
maintains a continuous lawful presence thereafter, “the date of admission” is the date of the alien’s
lawful entry and not the date of adjustment of status.”® The Fourth and Sixth Circuit Courts
subsequent considerations of similar fact patterns and the same issues in Shirvaman yielded similar
holdings in Aremu v. DHS® and Zhang v. Mukasey.?

The BIA had opportunity to reconsider its interpretation of “after admission” in Matter of Alyaz;ji.® It
affirmed that an adjustment of status constitutes an “admission”.®® It specified the language, structure
and purpose of the Act, taken as a whole has led to the conclusion that the class of aliens “in and
admitted to the United States consists of (1) those who entered the United states with the permission
of an immigration officer after being inspected at a port of entry; and (2) those who entered the United
States without permission or were paroled, but who subsequently became lawful permanent
residents.”®* Further, in an effort to settle the query about which date of admission applies when the
alien has been admitted more than once, the BIA concluded that the date of admission was the date
“by virtue of which the alien was present in the United States when he committed his crime.”®®
Therefore, the alien is removable if the alien was present in the United States as a result of an
admission that took place within the five-year period of the date that he committed his crime.®
However, the alien would not be deportable if he committed his crime more than five years after the
current admission to the United States.?” The BIA clarified that the five-year period does not begin
anew every time the alien is admitted.®® It considered the adjustment of status an admission it
specified that the alien’s 5 year period did not restart with his adjustment of status — it merely

extends the alien’s period of presence without affecting the determination of the date of admission as
required by statute.®

V. Conclusion

Congress should look to remedy its gap in its definition of “admission”, especially as it applies to
grounds of deportability. By now Congress should recognize that its definition of “admission” in
section 101(a)(13)(A) cannot be universally applied throughout the INA. Without Congress adding
language to indicate a permissive contextual application, it begs the question whether the term
“admitted” has the same meaning in INA section 101(a)(20) that it has in INA section 101(a)(13)(A).
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