
 
  
Published on The National Law Review https://natlawreview.com

 COVID-19’s Effect on the Dynamic Workplace Safety-
Employee Privacy Relationship 

  
Article By: 

Employment, Labor, Workforce Management

  

We previously have described certain country-specific initiatives to re-open the economy, and we
have provided insights on issues that employers should consider when employees are allowed to
return to the workplace. Over the past several weeks, some local governments around the globe
have begun slowly to initiate progressive measures to revise and even rescind COVID-19 emergency
legislation, orders and lockdowns. These governments now are grappling with workplace-specific
issues. As such, employers must determine how to maintain their duty of care to all employees and to
protect employees’ health and safety, while safeguarding employees’ privacy.

This inevitable and inherent tension underlies the discussion surrounding several workplace issues,
including (i) COVID-19 testing, (ii) taking temperatures, (iii) requiring face coverings and (iv)
disclosing COVID-19 exposure in employee return to work questionnaires. The below analysis
highlights some general themes and practices before providing some country-specific information.
Note, however, that this is intended as a high-level overview of the applicable legal issues in certain
jurisdictions, and this country-specific information likely is not sufficiently comprehensive or
exhaustive to address fact-intensive inquiries and concerns.

COVID-19 Testing

Assuming that COVID-19 tests are available and can produce accurate results quickly, certain
countries, including Australia and Brazil, allow employers to require employees to submit to
COVID-19 tests. In such countries, the principle of protecting employees’ health is paramount in
relation to employee privacy concerns. Employers, however, may be required to support such a
request with a lawful and reasonable purpose. For example, employers must comply with privacy
laws when requiring COVID-19 testing of employees and failure to do so may render such requests
unlawful. In addition, prior to requiring a COVID-19 test, employees may have to show or report
COVID-19 symptoms. Many countries also require employers to obtain employee consent in a certain
form prior to mandating COVID-19 testing. For example, in Luxembourg, Thailand and the United
Kingdom, employee consent should be obtained in writing. That said, some countries, including
France and Germany, among others, do not allow employers to require COVID-19 testing of
employees because, for example, (i) nasal swabs are invasive and employers unlikely are able to
justify that such a test is necessary and proportionate, except in very exceptional cases, (ii)
employers are not allowed to require employees to submit to any type of health check and/or (iii)
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employers cannot process any medical data of employees. Some other countries, including the
Netherlands and Singapore, do not allow employers to require COVID-19 testing, and instead only
company doctors or medical professionals may assess whether employees should take a COVID-19
test.

Temperature Screening

Across international jurisdictions, assuming that thermometers are adequately cleaned and sanitized,
employers overwhelmingly are allowed to require employees to have their temperature screened
prior to entering the workplace. Temperature screenings generally are considered the least drastic
measure to maintain employees’ health and safety at the workplace. Several countries, including
China, Colombia, Indonesia and Malaysia, among others, legally require employers to screen
employees’ temperatures as part of a standard health measure. Other countries, including Japan,
also allow employers to screen employees’ temperatures, but as a best practice, employee consent
should be obtained in advance. Furthermore, in Belgium, prior to screening employees’
temperatures, employers should consider obtaining the advice of the company doctor and health and
safety committee.

Despite the international community’s broad support for allowing employers to screen employees’
temperatures, some countries, including Luxembourg and the Netherlands, do not allow employers to
screen employees’ temperatures prior to entering the workplace because medical data, including
temperature, is employees’ medical data that cannot be processed. In addition, while France does
not ban temperature screening, it is not recommended. Instead, the French government recommends
that all employees (i) measure their temperature if they believe that they may have a fever and (ii)
self-monitor the appearance of symptoms suggestive of COVID-19. Even in jurisdictions where
temperature screening is not permitted, it always is possible to request employees to monitor their
own temperatures.

Face Coverings

Generally, employers likely may require employees to wear face coverings in the workplace during
the COVID-19 pandemic to protect all employees’ health and safety. This is true even in countries
that are highly protective of employees’ privacy rights, including France and Germany. Indeed, many
countries, including Chile, China, Italy and Singapore, among others, require employees to wear face
coverings in the workplace. Employers should consider who will provide the face coverings, and if
employees must provide their own face coverings, who will cover the costs of the face covering.

Disclosing COVID-19 Exposure in Return to Work Questionnaires

Prior to returning to the workplace, employees in many jurisdictions, including, for example, Brazil,
Germany and Singapore, may be required to certify responses to questionnaires that inquire about
COVID-19 diagnosis, symptoms and close contacts with individuals who are or have been diagnosed
with COVID-19. Requiring employees to certify certain COVID-19 information places a premium on
workplace safety because collecting such information allows employers and local authorities to carry
out COVID-19 response measures (e.g., contact tracing). If employees answer “Yes” or refuse to
answer any such question, local law in China, Hong Kong, Japan and New Zealand, among other
jurisdictions, allows employers to prevent such employees from entering the workplace.

But in other jurisdictions, employee privacy rights are paramount, even in the context of workplace
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safety. Note that employers always must comply with data protection laws when implementing
protocols such as return to work questionnaires. In Singapore, for example, employers must comply
with the Personal Data Protection Act and ensure that (i) reasonable security arrangements are in
place for the protection of collected information, (ii) collected information will not be used for purposes
not related to COVID-19 response measures without employee consent or legal authorization and (iii)
collected information will no longer be retained as soon as it is reasonable to assume that the
COVID-19 response measures cease to exist. Indeed, in Ireland, employers also may be obliged to
demonstrate a strong justification for requiring employees to certify such information based upon
necessity and proportionality. In addition, in some countries, including the Netherlands, employers
cannot process any medical data of employees. Rather, only a company doctor or other medical
professional may ask these questions. Other jurisdictions, including France, completely ban
employers from inquiring about COVID-19 exposure in such return to work questionnaires.

These are just some of the concerns that employers must consider. Stemming from these
complicated issues, employers must determine (i) how to respond to inevitable violations of policies
and requirements (e.g., whether to follow a progressive disciplinary procedure or to terminate the
employment relationship) and (ii) how to maintain the confidentiality of employee medical information
while still notifying the applicable government authorities and employees who have had close contact
with employees who have been diagnosed with COVID-19 or are suspected COVID-19 cases.

Generally, it is crucial that employers communicate effectively with employees when managing the
COVID-19 return to the workplace phase. To alleviate employees’ fears when returning to the
workplace, employers should provide employees with a COVID-19 Safety Policy/COVID-19 Return to
Work Policy that sets out the precautionary and preventative measures and controls that employers
are implementing to ensure all employees’ health and safety. Such a policy should identify and
implement employers’ measures to mitigate the risk of infection (e.g., social distancing measures,
wearing face coverings and maintaining high standards of hygiene and cleanliness).

In the end, COVID-19 legislation, emergency orders and lockdowns are dynamic, fluid and changing
rapidly. As a best practice, employers should seek legal counsel for timely analysis and guidance on
any COVID-19-related issue. Obtaining legal counsel also will allow employers to appreciate the
cultural differences and nuances that permeate the multi-national employer-employee relationship
generally and affect employers’ strategies and responses to the current COVID-19 pandemic.
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