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Although typically the province of state law, Employee Retirement Income Security Act (“ERISA”)
preemption may override state law limitations when forfeiture-for-competition covenants come within
the purview of an ERISA benefit plan. Valid forfeiture provisions in ERISA plans, therefore, may be
enforced even in states where forfeiture-for-competition clauses are not typically enforceable.

The most suitable type of ERISA plan for a forfeiture-for-competition clause is a type of nonqualified
deferred compensation plan colloquially known as a “Top Hat Plan.” Top Hat Plans are a category of
unfunded ERISA plans maintained “primarily for the purpose of providing compensation to a select
group of management or highly compensatzed employees.” In general, “ERISA preempts state law
regarding forfeiture of retirement benefits.” ERISA also has been fou[r31]d to preempt state laws
limiting the enforcement of non-competition clauses in Top Hat Plans. This suggests that employers
with Top Hat Plans including forfeiture-for-competition clauses could use those forfeiture clauses to
enforce restrictive covenants that would otherwise violate state law if provided under an agreement
not subject to ERISA.

Top Hat Plans with embedded forfeiture-for-competition clauses also could afford employers
advantages in adjudicating whether departing employees violated their non-competition obligations. If
Top Hat Plan documents clearly state that the plan administrator maintains discretionary authority to
determine benefits eligibility and to construe the terms of the Top Hat P4Ian, many courts will afford
the plan administrator’s determination a deferential standard of review. Employers sponsoring a Top
Hat Plan with embedded forfeiture-for-competition clauses should proceed with their eyes open
concerning what this provision can and cannot accomplish. A restrictive covenant in a Top Hat Plan
does not directly prohibit the behavior; rather, it is only enforceable to the extent compensation is
forfeited as a result of the behavior. Further, the purpose of a traditional Top Hat Plan is to provide a
stream of retirement income to key executives and not necessarily as a tool to enforce restrictive
covenants, so any restrictive covenant provisions should be considered in the context of the purpose
of the Top Hat Plan, the plan design, and the overall compensatory policies of the employer.
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